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INTRODUCTION
1. This complaint arises out of a legal dispute with a protracted history.  The United Kingdom Government was not a party to that dispute, nor is the Government itself alleged to have carried out the conduct of which complaint is made; rather, it is the conduct of a local council or councils and a private company.  It is not apparent how the UK is said to have been in breach of its obligations as Party to the Convention, even if the matters complained of in the communication were capable of amounting to a breach of Article 3(8) by the public authorities whose actions are criticised by the communicant.  In any event, it is not possible to see how the conduct complained of could fall within the scope of Article 3(8), or any other provision of the Convention, regardless of the distinction between the obligations of Parties and public authorities under the Convention.
2. The communicant’s complaints are made under the following headings, as amounting to breaches of Article 3(8) and/or Article 9(4) of the Convention:

(1) ‘Pressure on local residents to back down from proceedings’

(2) ‘Representations against public funding and no order for costs’

(3) ‘Direct attack on the Communicant to undermine legal challenge’

(4) ‘High Court approach to the location of legal proceedings’

Each of these is dealt with, and responded to below (at §42 onwards).  Before that, however, some preliminary observations are set out in relation to:

(A)
Admissibility;

(B)
The factual background;

(C)
The underlying legal proceedings; and

(D)
The application of the Convention in this context.
A. ADMISSIBILITY
3. The United Kingdom considers that, notwithstanding the preliminary determination on admissibility, this communication:

(1)
is manifestly unreasonable, particularly in the light of the full facts, of which the Committee had not previously been made aware by the communicant;

(2)
alternatively, is an abuse of the right to make such a communication, through failing to reveal material information to the Committee;

(3)
on analysis, lacks relevance to the subject matter of the Convention; and

(4)
in any event should be rejected on the basis of the availability of domestic remedies, in so far as anything requiring a remedy has been demonstrated.

4. In summary:
(A) The Communicant has sought to rely on incomplete and significantly misleading information in support of her complaint to the Committee.

(B) The conduct of which complaint is made falls outside the scope of the Party’s responsibility as a signatory State to the Convention.  No systemic failure to introduce measures required by the Convention has been alleged.
(C) The conduct which is said to breach Article 3(8) cannot sensibly be characterised as harassment (which is no longer alleged), persecution (apparently no longer alleged) or penalisation (still alleged, but manifestly unsustainably).

(D) There is no sustainable independent complaint under Article 9(4).

The Government’s approach to the communication
5. In order to be able to provide the Committee with a balanced and authoritative response, the UK Government has sought the views of the parties to the underlying legal dispute.  The UK Government does not seek to determine disputes between the communicant and those other parties, for the purposes of its observations to the Committee, or at all:  these are clearly matters for the domestic courts.  It is nevertheless important that the Committee should be aware of the matters which are contentious, and those that have been the subject of determination by the domestic courts.  However, where matters have been the subject of judicial findings by the domestic courts, it is submitted that such findings should be regarded as authoritative:  they are the product of independent judicial scrutiny of all the evidence put before them in contested proceedings.

6. Regrettably, the information provided to the Committee by the communicant’s solicitor for the purposes of its preliminary determination includes a number of assertions that appear to be questionable, or misleading.  Notably, assertions have been made that are (a) highly contentious; and/or (b) directly contradicted by judicial findings.  Accordingly, the United Kingdom Government has sought to identify such contentious assertions and to provide the Committee with relevant judicial determinations of the domestic courts which contradict factual assertions put forward on the communicant’s behalf, but have not been provided by the communicant.

Judicial decisions not previously produced

7. The following determinations, available at the time of the original communication on 11 June 2009, are produced and annexed to this submission:

(1) Decision of Mr Justice Collins of 9 March 2009

(2) Decision of Mr Justice Beatson of 1 May 2009

Since the original communication, but available at the time the communicant produced supplementary submissions on 1 November 2009 is:
(3) Decision of Mr Justice Beatson of 26 June 2009

Less significantly, but by way of background, the following decisions are attached, relating to previous challenges brought by the communicant:

(4) Decision of Mr Justice Lindsay of 21 December 2005

(5) Decision of the Court of Appeal of 27 November 2006 

As and when available, the United Kingdom Government will also forward the decision of the Court of Appeal, following a hearing in January 2010, which decision is currently awaited.
B. THE FACTUAL BACKGROUND
Potential confusion between Ffos-y-fran and Cwmbargoed

8. It is important to distinguish between two separate strands that have been confusingly interwoven in the communicant’s account of the factual background:
(1) The ‘open cast mining site’
:  Ffos-y-fran

(2) The ‘disposal site’:  Cwmbargoed.

9. Historically, the communicant has sought to challenge decisions relating to the Ffos-y-fran site
.  However, the matters complained of in the present communication relate only to her challenge to the Cwmbargoed site.

10. As Mr Justice Beatson explained in his judgment of 1 May 2009 (which the communicant has not put before the Committee):

“… the sites are distinct in function and purpose, and history, and there is no arguable logical connection between them.  Although material extracted at Ffos-y-fran is taken to the disposal point, so is material from other mines in South Wales.”  [Beatson J, 1.5.09, at §46]
11. Notwithstanding this judicial determination, the position has again been confused by the communicant or her representative in the presentation of the factual background to the Committee, including in the title given to the communication (‘Convention Compliance in connection with an opencast coal mine in South Wales’).  In particular, it appears misleading for the Claimant to assert that the conduct arises “as she asserts her rights of justice by challenging decisions relating to the Ffos-y-fran opencast mine scheme situated 500 metres from her home” [communication at §1], when in truth the conduct arises in the context of her challenge decisions relating to the processing plant at Cwmbargoed, as to which a judge has found there is “no arguable logical connection” with Ffos-y-fran and is more than 3 km from her home.  It is a matter of concern that no reference to this judicial determination has been included in the material provided by the communicant to the Committee.
12. Although not stated in the communicant’s submission, it should be noted that the development of the Ffos-y-fran site was subject to a full Environmental Impact Assessment:  this is apparent from the decisions of both Mr Justice Collins and Mr Justice Beatson – as well as earlier proceedings in which the Claimant sought to challenge permissions relating to that site.  For example, as stated by Mr Justice Collins in finding the claim to be unarguable:

“The opencast mining was dealt with through an inquiry and a f[u]ll EIA … .  The DP [disposal point – i.e. the Cwmbargoed site] (which has been doing the same for previous coal mines in Wales as it now does for Ffos-y-fran) cannot by any stretch of the schedule be within 2(e) [i.e. so does not itself require an EIA]… “.

13. Miller Argent
 and the Councils observe that there has been considerable opportunity for public participation in relation to the Ffos-y-fran scheme, including by way of public inquiries in respect of both planning and compulsory purchase orders, as well as through the application of a full Environmental Impact Assessment procedure.

Disputed (and irrelevant) assertion as to noise and dust pollution

14. The communicant has asserted that:

“The Communicant and many other local residents are experiencing significant noise and dust pollution from the main opencast operations.  Complaints are made to the Council and mining company, although no action to stop the pollution has yet been taken.  The Council refers complainants to the mining company, who then fails to resolve the concern.” [communication at §5]
15. The Government understands from Merthyr Tydfil Council (MT CBC) that the Public Health Department of the Council, which has responsibilities under the Environmental Protection Act 1990, has received and investigated complaints about noise and dust.  Thus far, it has found such complaints to be unsubstantiated as statutory nuisances.  There is no question of the Council devolving its statutory duties to Miller Argent
.  The communicant’s assertion to the contrary – which has been presented to the Committee without qualification or caveat, but without any evidence in support – is therefore highly contentious and it is disputed by both bodies.  In any event, the assertions are, on analysis, irrelevant to the subject matter of the complaint, which relates to the actions of MT CBC (and, it now appears, Caerphilly CBC) and Miller Argent in proceedings relating to the Cwmbargoed site.
16. If there were well founded complaints in relation to noise and dust, there would be various remedies open to anyone affected, both by direct civil proceedings and through the relevant regulators (not just the Council, but also the Environment Agency).
Inaccurate information as to the location of C’s home
17. The communicant has produced and sought to rely upon a map [at C1].  The Government has been informed by Miller Argent (the interested party in the domestic proceedings) as follows:

“The location map was withdrawn by the Communicant’s solicitor at a hearing in the High Court in April 2009 because it does not accurately reflect the position of her home in relation to the scheme.  The Communicant has consistently misrepresented the proximity of her home to the scheme (it is actually 713m from the closest boundary of the scheme and 3.5km from the disposal point which has been the subject of the most recent proceedings.”
18. If that is correct, and subject to further explanation by the communicant’s representative, the Government is currently unclear as to how he has sought to rely upon a map that he had previously accepted to be inaccurate in Court proceedings, as well as to how he has provided incorrect information as to the distance of the communicant’s home from the Ffos-y-fran site
 (which in any event is of doubtful relevance to the subject matter of the relevant challenge in the domestic judicial proceedings).

Misleading information as to the impact of Cwmbargoed operations on Ffos-y-fran 

19. The following has been stated in the communication:

“One of the Communicant’s primary concerns was the potential for the processing operations [at Cwmbargoed] to increase the annual coal extraction production from between 0.75-1 million tonnes of coal per annum to up to 1.5 million tonnes per annum.  Such an increase in production was likely to cause even greater pollution problems of noise and dust deposition in the locality.” [at §6] 

20. This was expressly considered by Mr Justice Beatson, who found:

“... there is no evidence whatsoever before the court that granting this or the earlier applications [i.e. for permissions relating to activities at Cwmbargoed] would increase output from Ffos-y-fran.”  [Beatson J, 1.5.09 at §45]

21. Again, it is a matter of concern to the United Kingdom Government that the communicant’s representative feels able to make assertions in support of this communication which are directly contradicted by judicial findings in domestic proceedings in which the point was in issue, without either drawing the Committee’s attention to such findings; or making the judicial determination available to the Committee.

C. THE UNDERLYING PROCEEDINGS
The merits of the underlying legal challenge

22. The nature of the communicant’s challenge in relation to the Cwmbargoed site was described as follows by Mr Justice Beatson:

“In this renewed application for permission to judicial review the claimant, Mrs Elizabeth Condron, seeks permission to challenge three planning permissions granted by Caerphilly County Borough, the second defendant, and one planning permission granted by Merthyr County Borough, the first defendant, to Miller Argent (South West) Limited, the developer and the interested party in these proceedings.  The permission was granted in respect of the Cwmbargoed disposal point (“the disposal point”), a facility in Merthyr Tydfil, occupying a site of 23.4 hectares.  The disposal point was granted planning permission in 1957 for the reception, storage, processing and onwards transportation of coal, extracted within the South Wales coalfield, and has been used since then.  The site straddles the areas of the two planning authorities.  20% of the site that is 4.7 hectares is within the boundary of the first defendant [i.e. MT CBC], and the remaining 80% is within the area of the second defendant [i.e. Caerphilly CBC].” [Beatson J, 1.5.09, at §1]

23. The communicant’s representative has boldly asserted the merits of her challenge to the legality of the decisions of MT CBC in relation to the Cwmbargoed site:

“The judicial review claim in this case is not unmeritorious; it is the opposite. … Further, it is unreasonable to suggest that the Communicant would ever be advised to pursue an unmeritorious legal challenge. [sic]”  [C’s Further submissions at §6].

He may assert that, but it is pertinent to note that the challenge that he and his client have sought to advance has indeed been found to be unmeritorious by experienced High Court Judges on two separate occasions.  The judges have found that the challenge is not just unmeritorious, but does not even cross the threshold of arguability: see e.g. Mr Justice Collins’ decision, describing the challenge as “without merit”.  It remains to be seen whether the Court of Appeal take a different view, but so far the communicant’s representative’s view of the merits of the challenge appear to be directly contradicted by the Courts who have considered the matter.
24. Thus, at least by reference to judicial assessment of the challenge so far, it does indeed appear to be unmeritorious – indeed, unarguable.    Given the findings of two High Court Judges that the communicant’s claim was unarguable (whether or not the Court of Appeal takes a different view), it is surprising that the communicant feels able to advance the following allegation:
“The Communicant alleges that, in the absence of any genuine defence to the claim that it failed to comply with the EIA Directive, it sought to prevent legal proceedings by trying to get residents to back down through financial pressure.”  [§10 of communication – with underlining added]
The conduct of the communicant and/or her solicitors in the underlying dispute

25. The communicant has, in her communication, made various complaints as to the conduct of the Council(s) and Miller Argent in the course of the domestic proceedings.  The United Kingdom Government, however, suggests that it is relevant to assess these complaints against judicial comments as to the communicant’s own conduct (which, again, the communicant has chosen not to provide to the Committee).

26. Mr Justice Beatson concluded his judgment of 1 May 2009 with the following remarks:

“Finally I note that the way this claim has proceeded has not been what one is used to in the Administrative Court in London.  The claimant has not complied with the CPR [the Civil Procedural Rules of court].  The identities of the claimants were not revealed in the protocol letters.  There was no detailed statement of facts and grounds in the N461.  There was a statement in the N461 about the position regarding public funding which was inaccurate at the date the claimants filed.  Finally, the day before the hearing an additional statement with 43 pages of documentary evidence was filed.  That included material dated as early as 22 September 2006.  No explanation or statement of why the material was submitted so late was given before the hearing.  Mr Stookes suggested in the course of the hearing that this was due to late discovery by the defendant and the interested party.

None of that material was relied on before me.  The court observes that this disregard of the rules is to be regretted.  It is the sort of thing that may happen with litigants in person.  However, as Collins J observed, the claimant and her solicitor are well versed in judicial review in this sort of case.  I respectfully agree with his Lordship that such a wholesale failure regarding the rules and the Practice Directions may of itself justify the refusal of permission.”  [Beatson J, judgment of 1.5.09 at paragraphs 63 and 64]

27. Further, in assessing costs in these proceedings, Mr Justice Beatson stated as follows:

“… in this claim the claimant [i.e. the communicant] or her solicitors chose to pursue her claim with absolutely no regard to the rules.  There was no compliance with the Pre-Action Protocol and the supporting evidence was not filed with her claim and indeed not filed until after receipt of the Acknowledgement of Service.
…

… there is force in the defendant’s [i.e. the Council’s] submission that the casual disregard for the CPR justifies a departure from the normal rule that the costs awarded against publicly funded party should not be enforced without leave of the court, I have on balance decided not to depart from that rule. …”  [Beatson J, costs decision of 26 June 2009] 

28. Comments to similar effect had previously been made by Mr Justice Collins who, as well as finding the claim unarguable on the merits, observed as follows:
“In addition [to the Communicant’s delay in bringing a claim], there was no detailed statement of grounds or facts and no explanation for the delay.  While this may be excused if there was an obviously meritorious claim or perhaps an inexperienced claimant, the claimant and her solicitors are well versed in judicial review.  …
The defendants [i.e. the Councils] and IP [i.e. Miller Argent] are right to complain about the claimant’s solicitors approach to judicial review.  … I[t] all stems from a lamentable failure to present the claim in the first place.”   [Collins J, decision of 9 March 2009]

29. The United Kingdom Government notes that the communicant did not make these judicial comments available to the Committee.  The Government considers that it is clearly necessary for the judgments of the domestic court to be considered for the purposes of any evaluation of the merits of the complaints made in the communication.

D. THE APPLICATION OF THE CONVENTION
Inapplicability to conduct of individual litigants

30. As a matter of principle, the UK Government does not accept that conduct by (i) a local council; and (ii) a private company, in the context of a legal dispute can give rise to a potential breach of the Convention by a Party to the Convention.  The conduct of which complaint is made is not that of the State itself.  It does not appear to be alleged that the State has failed to afford an adequate remedy for such conduct – and any such allegation would be plainly unsustainable, as set out below.
31. As is readily apparent from a reading of the Convention as a whole, it requires signatory States to take systemic measures to achieve the aims of each of the three pillars of the Convention:  see e.g. both the Preamble to the Convention, and Article 1, which make it clear that the obligations on each Party are essentially to ‘guarantee’ the specified rights, with separate obligations on public authorities.

32. Article 3 is directed to the systemic obligations of Parties, not specific obligations of public authorities.  Thus, for example, Article 3(1) provides:

1. Each Party shall take the necessary legislative, regulatory and other measures, including measures to achieve compatibility between the provisions implementing the information, public participation and access-to-justice provisions in this Convention, as well as proper enforcement measures, to establish and maintain a clear, transparent and consistent framework to implement the provisions of this Convention.  [emphasis added]
33. Article 3(8) must be read in that context.  The Government considers that it cannot be right that the actions of local government councils, let alone private companies, give rise to potential breaches of the Convention unless there has been a systemic failure by the State to implement measures to prevent, or provide a suitable remedy, in relation to such conduct.  ‘Parties’ and ‘public authorities’ are separately defined and treated in the Convention, and the communicant’s complaint is based on a misapprehension as to the obligations of each.
Article 3(8)

8. Each Party shall ensure that persons exercising their rights in conformity with the provisions of this Convention shall not be penalized, persecuted or harassed in any way for their involvement. This provision shall not affect the powers of national courts to award reasonable costs in judicial proceedings.

34. The role of the State in implementation of obligations under the Convention is well expressed in the Implementation Guide at p.29:

“Under the framework of the Aarhus Convention, it is up to the Party to provide the necessary administrative, legal and practical structures to guarantee the rights of access to information, public participation in decision-making and access to justice in environmental matters. This represents a new approach to the role of the State. Instead of solving all of society’s problems itself, the State acts as a sort of referee in a process involving larger societal forces, leading to a more home-grown and complete result. This notion of the role of the State is increasingly replacing the discredited notion that society’s problems can be solved through engineering by experts.

According to this view, once transparent and fair processes have been worked out, the main role of the State is to provide the necessary guarantees to maintain the framework. …”

The characterisation of the conduct by reference to Article 3(8)

35. The original communication alleged that MT CBC and Miller Argent “are penalising, persecuting, and harassing the Communicant as she asserts her right of access to justice …” [Communication at §1]

36. The communicant’s further submissions [incorrectly dated 11 June 2009, but sent under cover of a letter dated 1 November 2009] include reference to both ‘penalisation’ and ‘persecution’, but not ‘harassment’.

37. However, by a letter of 12 December 2009, the communicant’s representative has further modified the position adopted on behalf of his client:

“our client is not alleging that the UK, through the actions of Merthyr Tydfil and Caerphilly Councils is being subject to [sic] harassment but that the Councils have sought to penalise her through the threat and application of the costs rules in legal proceedings;”

38. Thus, it now appears that the communicant only seeks to rely on the ‘penalisation’ provision in Article 3(8) as being in issue.  In any event, however characterised, the Government does not accept that the conduct identified is capable of falling within the concepts of ‘penalty’, ‘persecution’, or ‘harassment’, as set out below.
39. The Implementation Guide indicates that Article 3(8) is directed to the protection of persons exercising rights under the Convention and “To some extent it reflects the so-called whistle-blower protection principle …” (p.47) and is directed to preventing ‘retribution’ or ‘retaliation’.  None of the conduct complained of by the communicant could conceivably constitute retribution for having brought her challenge to the actions of a public authority.  Even though the award of ‘reasonable costs in judicial proceedings’ is specifically allowed by Article 3(8), the communicant has been protected by the UK’s procedures even from that sanction for having brought an unmeritorious (as judged thus far) claim.

The identity of the perpetrators of the alleged conduct

40. There is some confusion in the communication and subsequent representations as to its target.  As noted above, the original communication relied upon the conduct of MT CBC and Miller Argent.

41. In its further submissions [mis-dated 11 June 2009, sent under cover of a letter dated 1 November 2009] the communicant has sought to rely on the actions of Caerphilly Council, as well as that of MT CBC.  The conduct of Miller Argent is still sought to be relied upon on the basis of a perhaps surprising assertion that they are “carrying on public functions on behalf of the Councils”, which is unsupported by any evidence at all [C’s Further submissions at §11] which is considered further below.  Caerphilly CBC was not named in the original communication.

The conduct of which complaint is made

42. The communicant’s complaints are made under the following headings:

(1) ‘Pressure on local residents to back down from proceedings’ (Art 3(8))
(2) ‘Representations against public funding and no order for costs’ (Art 3(8)
(3) ‘Direct attack on the Communicant to undermine legal challenge’ (Art 3(8))
(4) ‘High Court approach to the location of legal proceedings’ (Art 9(4))
Each is considered below.

(1) ‘Pressure on local residents to back down from proceedings’

43. This appears to be a complaint made by the communicant not on her own behalf, but on behalf of other (still unidentified) local residents.  In any event, it is hard to understand how the correspondence relied upon [C9 and C12] provides any basis for an assertion of ‘penalisation’ (or indeed, ‘persecution’ or ‘harassment’, in so far as was previously alleged).
44. It is not apparent that Mr Stookes was ever in fact instructed by anyone other than the communicant, and the basis on which he was purporting to act on behalf of a residents’ group (‘care of’ the communicant’s address) is unclear.

45. The Council’s request for clarification as to (i) for whom Richard Buxton / Mr Stookes was acting; and (ii) the basis for their funding, was entirely legitimate.  The Government does not consider that this request could be characterised as remotely oppressive, let alone ‘persecutory’.  On the contrary, it is proper and responsible conduct by a public body facing potentially costly litigation, likely to impact significantly on public finances.  This was clearly the view of the judges, who were highly critical of the conduct of the communicant’s solicitor:  see paragraphs 24 to 28 above.
46. The communicant appears to have misunderstood the point that MT CBC was making in its letter of 8 October 2008 [C12].  Reading of that letter makes it plain that the Council were not suggesting that it was, of itself, inappropriate to bring a claim on behalf of a residents group.  Rather the Council was reasonably observing that it was insufficient merely to describe them as such without any formal address, or indication of the status of the purported group.  As stated by the Council:

“The local authority is entitled to be able to judge whether your clients have any status to launch this action and it is not possible to elicit that from the information that you have provided.”

In any event, whether or not the Council were correct in its assertion, to have made it cannot on any reasonable view have amounted to penalisation, persecution or harassment:  the Convention does not seek to prevent parties to a dispute setting out legal contentions.

47. Notably, Richard Buxton / Mr Stookes was not asserting at the time that the reluctance of other residents to support the claim was anything to do with the stance indicated in the Council’s correspondence [C13] (contrary to the suggestion at §9 of the communication).  It is implausible now to suggest otherwise.
(2) ‘Representations against public funding and no order for costs’
48. Three related complaints under this head may be identified:  (i) that the Councils objected to the Legal Services Commission (LSC) funding the claim; (ii) the Councils made submissions that were critical of the communicant and her representatives in relation to costs, after the claim had been found to be unarguable; and (iii) the Councils sought to challenge the LSC’s grant of funding to the communicant by way of judicial review of the LSC’s decision.  (See Communication at §11 to 17, and further submission at §4 to 10)
49. In evaluating this criticism, the Government suggests that it is pertinent to bear in mind:

(i) the communicant’s history of bringing unsuccessful challenges to projects relating to Ffos-y-fran (see Appendix 1 to these observations);

(ii) the judicial criticisms of her conduct in the present challenge – see above; and

(iii) that Article 3(8) states: “This provision shall not affect the powers of national courts to award reasonable costs in judicial proceedings”, which must necessarily entail the ability for a successful party to seek reasonable costs in judicial proceedings. 
50. At the time the criticism was made in the original communication, costs had not been determined by Mr Justice Beatson.  Costs have since been determined by him in his decision of 26 June 2009, in which he afforded the communicant the protection from having what would otherwise have been an adverse costs order against her from being enforced without the permission of the Court.  

51. The United Kingdom suggests that the approach of the Councils cannot sensibly be criticised, still less be characterised as ‘persecutory’ [etc.], particularly given the history of misconceived (as found by the courts) proceedings being brought by the Claimant, and the Councils’ view (subsequently supported by the decisions of Mr Justice Collins and Mr Justice Beatson, with the Court of Appeal’s view still awaited) that the current challenge was devoid of merit.  Further, as a matter of principle, statements made in court cannot be regarded as capable of breaching Article 3(8), as there is the obvious judicial oversight of proceedings:  any unreasonable assertions will not be accepted by the court, and unreasonable conduct may be penalised through the court’s discretion on costs (thereby also illustrating compliance with the Party’s systemic obligations to put appropriate measures and guarantees in place (see §30 to 34 above).
52. Similarly, there can be nothing objectionable in principle to a challenge by one public body (the Council) to the decision of another public body (the LSC) to grant funding to a litigant.  There is every reason for the LSC to be accountable for the lawfulness of its actions.
  However, notably, the Councils’ attempt to seek judicial review of the LSC’s grant of funding to the communicant was refused permission, and the Councils did not seek to renew that application, in the light of material by then available to them.  It seems clear that the judicial procedures provided, from the communicant’s point of view, an entirely satisfactory resolution to her complaint that the Councils should not have taken this step.
Similarly, in relation to the Councils’ application for costs against the Claimant, she was (notwithstanding the judicial disapproval of the manner in which her claim had been conducted) afforded the protection from the enforcement of the costs order against her:  see Mr Justice Beatson’s decision of 26 June 2009.  Again, the rules and judicial process have afforded her an entirely satisfactory outcome, having been found to have brought an unmeritorious claim 
(3) ‘Direct attack on the Communicant to undermine legal challenge’

53. The United Kingdom Government, with respect, finds this criticism (at §18 to 19 of the communication and sought to be clarified in the further submission at §11, 12 and 14) particularly hard to understand.  It is directed against Miller Argent, a private company.  It does not appear to be alleged that Miller Argent were acting for or on behalf of the Councils, let alone the UK Government, in its dealings with the press.  In any event, it is not apparent what precisely is regarded as objectionable in the articles.

54. The communicant has referred to (but not produced) a press release by Miller Argent, about which no complaint appears to be made.  What is complained about by her is that the press release “was subsequently misrepresented in the local press” [§18].  It is not clear to the Government  how this is of any relevance to the Aarhus Convention.
55. Furthermore, by reference to the articles concerned [C66, C67], the communicant does not identify what is said to amount to misrepresentation:  no specific error has been identified.  The articles conspicuously include extensive quotations from the communicant and her solicitor.  The communicant appears to be suggesting that she (and her solicitor) should be free to discuss matters with the press, but that other parties interested in the litigation should not, which would be a surprising position (as well as contrary to the long-standing right to free speech recognised in the United Kingdom, and Article 10 of the European Convention on Human Rights).
56. The UK Government does not consider that this complaint engages the subject matter of the Convention in any way.
(4) ‘High Court approach to the location of legal proceedings’

57. The basis for this complaint, by reference to the Aarhus Convention, is similarly obscure to the United Kingdom Government.  What appears to be criticised is a judicial decision in relation to the venue for the trial, which in any event was academic (because the claim did not clear the threshold of arguability and so was not allowed to proceed).
58. In the original communication (at §20 to 21), this criticism was categorised as a breach of Article 3(8).  It now appears that the communicant seeks to abandon Article 3(8) in this respect, but to re-brand the complaint as a breach of Article 9(4), according to the further submissions (at §13).  In either guise, the Government observes that it is unsustainable.

59. Article 9(4) provides:

4. In addition and without prejudice to paragraph 1 above, the procedures referred to in paragraphs 1, 2 and 3 above shall provide adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive. Decisions under this article shall be given or recorded in writing. Decisions of courts, and whenever possible of other bodies, shall be publicly accessible.

60. Although the point did not arise in practice (because the claim was dismissed as having no merit) the judge gave extensive consideration to the competing submissions on what would have been the appropriate venue for the hearing of any claim if it were to have proceeded.  This may be seen from his judgment of 1 May 2009 (not produced by the communicant, but attached to these observations) at paragraphs 56 to 62.  The Judge concluded:

“If a claimant wishes to proceed elsewhere there may be good reason for doing so but a generalised allegation of bias or unparticularised concern unbacked by any evidence is not enough and is not a proper basis for such an application.”  [Beatson J, 1 May 2009 at §62]

61. It is significant to note that the identity of the judge hearing the case was unlikely to be affected by the venue of the hearing:  a High Court Judge from the same specialist Administrative Court panel would be likely to be hearing the case in Wales or in London.  It is not clear to the Government how the act of crossing the border into Wales is suggested to be liable to have rendered the judge biased or susceptible to local publicity.  It may be worth emphasising that in the United Kingdom the dispute would be heard by a judge alone:  there would be no local jury or assessors involved in the decision-making.
62. It is therefore not clear to the Government how this reasoned judicial decision, on a point which in any event had become academic, is said by the communicant to translate into conduct on the part of the Councils or Miller Argent that could amount to a breach of Article 3(8) or be ‘unfair’ within Article 9(4).  Furthermore, if this in fact constituted an erroneous judicial decision leading to some unfairness the Claimant had a right of appeal to the Court of Appeal, and so an obvious domestic remedy.  Although she has sought to appeal to the Court of Appeal, it is notable that she has not exercised her right to appeal against the judge’s decision on venue:  see her Grounds at C54-58.
63. There is no basis for asserting a breach of Article 9(4) on this, or any other basis.  Just because the communicant has not (thus far) succeeded in her challenge plainly does not make the proceedings ‘unfair’ or ‘inequitable’ and there is no sustainable basis for any such complaint.

Domestic remedies
64. As indicated in paragraph 21 of the Annex setting out the Committee’s procedures, the Committee is required to take into account any available domestic remedy.  Logically, if the domestic courts are able to provide an effective remedy (including within a reasonable timescale), a State will not be in breach of  the Convention, as it will have in place suitable measures to protect access to environmental justice (etc.).

65. As set out above in relation to each head of criticism mounted by the communicant, such domestic remedies have either effectively availed her (she has not been deterred from proceeding; and she has obtained public funding), or have not been pursued (an appeal to the Court of Appeal on the venue point, which was not pursued as part of the appeal which Mr Stookes launched on her behalf).
66. Furthermore, as the Government has already set out in its detailed response to the Committee’s questions, there are a variety of other avenues of redress open to her, in the theoretical event that she had any residual, unremedied, complaint:  see Defra’s letter of 1 December 2009.  In reality, however, it is not possible to identify any such complaint to which existing procedures have not already afforded her satisfaction.

67. The Government’s letter of 1 December 2009 makes reference to the Protection from Harassment Act 1997.  Although the communicant appears to have retracted the allegation of harassment, it is not obvious why her complaints are any better categorised as ‘penalisation’.  Notably, the 1997 Act has been used by a tenant who (in the circumstances set out in the judgment) had been the victim of a number of wrongly issued possession proceedings: Allen v Southwark [2008] EWCA Civ. 1478
 in which the Court of Appeal refused to strike out a claim for harassment where the conduct complained of, if proved, was capable of being “oppressive and unacceptable”.  Ferguson v. British Gas [2009] EWCA Civ 46
 is another example of the availability of domestic procedures to address conduct that may be harassment:  a gas supplier’s repeated demands for payment, together with threat of legal proceedings, was capable of amounting to ‘harassment’ for the purposes of the Act.
Unfair or inequitable proceedings
68. The Government considers that no basis for any suggested breach of Article 9(4) has been made out, as explained above.  In the concluding section of the communication (at §23) there is an oblique and undeveloped suggestion that ‘inequality’ makes the proceedings unfair.  The communicant has quoted from a judgment of Mr Justice Lindsay in the course of one of the communicant’s earlier legal challenges.  Reliance upon that quotation is misleading, as may readily be appreciated from reading it in context:

· The judge’s ruling was in the context of an application by the National Assembly of Wales (whose decision the communicant was challenging) seeking to admit further evidence after the judge had produced his draft judgment.

· He refused the National Assembly’s application, and the passage quoted in the communication is part of that reasoning (see §21 and 22 of the judgment).
· In that context the judge noted that if he allowed the application a further hearing would be necessary (§21 of the judgment) and there was some concern as to whether Mrs Condron might be daunted by the prospect of more time in court or might not have the funds to carry on (§22 of the judgment).

69. It may therefore be seen that the domestic courts are able to consider the relative positions of parties to proceedings, and take this into account where appropriate.  Far from supporting any breach of Article 9(4), the decision quoted by the communicant may be seen to illustrate the compliance of the United Kingdom’s procedures with requirements of fairness and equity – both generally, and in the context of the Convention.
70. Issue is also taken with the communicant’s suggestion that the Government is “willing to accept highly polluting processes to be located close to the local community where in more affluent localities this would not occur” (communication at §24).  Such a suggestion is without any foundation.  No evidence of either the “highly polluting processes” or anything to support a difference of approach in relation to different communities based on their affluence has been produced.  MT CBC has indicated
 that it would similarly take the strongest issue with the communicant’s unwarranted and unsupported suggestion:  they point to the support for the project by the community’s democratically elected bodies, and the extensive scrutiny through proper statutory processes.
Access to Justice

71. The United Kingdom observes that the history of the domestic proceedings, both in relation to the communicant’s previous challenges, and that in issue in this communication, provides a good example of the extent to which procedures in the jurisdiction give effective access to environmental justice.  The communicant has made no fewer than 5 challenges to decisions taken by public bodies.  The present challenge was entirely at public expense, and no financial cost to herself.  A summary of the previous proceedings appears in the Appendix to these observations.
E. CONCLUSION
72. The United Kingdom Government respectfully suggests that the present application should be ruled inadmissible, particularly when assessed in the light of relevant judicial decisions not previously made available to the Committee.  In any event, even if the Committee remains of the view that the communication is held admissible, no breach of the Convention, whether under Article 3(8), Article 9(4) or any other provision, has been revealed.
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� In judicial review proceedings in the UK, parties are under a duty of candour to the court, to which great importance is attached.  This is because (similarly to the Committee’s preliminary determination on admissibility) a decision may be made at the stage of considering permission to proceed which may be based solely on material produced by the claimant.


� Merthyr Tydfil Council and Miller Argent contend that this is a misnomer, and that Ffos-y-fran is more accurately described as a ‘land reclamation scheme’.  The Council state:  “The Ffos-y-fran project is not, as the Communicant persists in describing it, an open cast mining scheme.  Its fundamental purpose is the restoration and ultimate return to community use of 317 hectares of derelict, unsightly and unsafe land.  The mining of the coal by opencast is not only a means of physically eradicating physical hazards on the land which are relics of previous industrial use (for example adits and shafts) but importantly the development provides the means of payment for the ultimate restoration.”


� As summarised in the Communication at §3 and 4.


� Miller Argent (South Wales) Limited.  The communicant has chosen to refer to Miller Argent as ‘the mining company’, which the company does not accept accurately reflects the compass of its operations.


� See e.g. the judgment of Mr Justice Lindsay in relation to one of the earlier challenges brought by the communicant.


� MT CBC indicates that there is a liaison committee, set up pursuant to a condition of the grant of planning permission, which includes (among others) representatives of local residents, but that body has no statutory duties or role in relation to complaints under the EPA 1990.


� See Communication at §1.


� The system provides for representations to be made to the LSC by opposing litigants, and this was anticipated and facilitated by Richard Buxton  in their correspondence with MT CBC before the claim was issued:  see C13. 


� � HYPERLINK "http://www.bailii.org/ew/cases/EWCA/Civ/2008/1478.html" �http://www.bailii.org/ew/cases/EWCA/Civ/2008/1478.html�


� � HYPERLINK "http://www.bailii.org/ew/cases/EWCA/Civ/2009/46.html" �http://www.bailii.org/ew/cases/EWCA/Civ/2009/46.html�


� In particular, MT CBC and Miller Argent have seen a draft of these observations and confirmed that the views attributed to them have been accurately represented in this document.
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